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Summary

Introduction to the present study — “The peculiarities withdrawal from the
contract and termination of the contact under the Georgian legislation” starts
with brief overview termination of the contact and withdrawal from the contract as
the institute of law. In the introduction the subject matter, purpose of the research,
problem, source, object, subject, theoretical basis of the thesis, methodology,
scientific innovation, value and thesis approbation are discussed.

Chapter One _ “General characteristics of the legal institutions withdrawal
from the contract and termination of the contact” includes the following issues:
general characteristics of the institute for termination of the contact and withdrawal
from the contract.

This chapter addresses to the problem whether withdrawal from the contract and
repudiation of the contract, as well as the termination of the contract and ending of the
contract are the synonymous concepts or not. When deciding on the specific case,
despite the terminology used in the legislation or in the contract, we should know
which one is long-term and short-term contract and then we should apply this or that
article to specific case regardless of whether the terminology such as termination of the
contract, ending of the contract, repudiation of the contract, withdrawal from the
contract or the revocation of the contract is used or not.

We justify the need for the reform and we offered the recommendation to the
legislators in terms of terminology unification. We established the concept of the
legal institution of the withdrawal from the contract and the termination of the
contract with the Civil Code of Georgia, the Federal Republic of Germany, and
Russian Federation by using the comparative analysis. Among them terminological
differences, and difference in accordance with the current legal regulation. We
determined the importance of each institution and distinguished them from each
other.

“Termination of the contract” referred to in Articles. 491, 492, 636 and 637 of the
Civil Code of Georgia shall be replaced with “withdrawal from the contract”. And
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“withdrawal from the contract” (repudiation) referred to in Articles. 399, 541, 809,
812 and 938 shall be replaced with “the termination of the contract”. “Amendment or
Termination of a will” referred to in chapter eight of Civil Code of Georgia shall be
replaced with “Amendment or Revocation of a will” and the right to change and
abolish of the will shall be referred in the relevant article.

We generally reject the term “repudiation of the contract” and prefer the term
“withdrawal from the contract”, as the repudiation of the contract is a broad concept,
and we shall not use it for the ending of the contract. Also we reject the term “ending
of the contract” and we recognize the term “termination of the contract” as the
ending institute is successfully established for marking the termination of the
obligation. In this chapter we also speak of compulsory implementation of the
contract, the institute of revocation of the contract as the fact that is established by
the court.

Chapter 11 _ “Withdrawal from the contract”. The chapter deals with: the
lawful and contractual preconditions of the withdrawal from the contract;
Inadmissible conditions of the withdrawal from the contract; the procedures of the
withdrawal from the contract.

We set out a structural gap of the Civil Code of Georgia concerning the chapter
of the withdrawal from the contract. We examine the basis of obvious assumption
and criteria for determining the essential and minor violations on the example of the
UN Convention on Contracts for the Sale of Goods 1980; the necessity of spreading
the article about the notice; the peculiarity of the expression of the will of the
withdrawal from the contract; the non-absolutism of extra time and its positive
significance; the notice as bilateral transaction and the importance of determining the
fact of its sending; the right to assert defence under Article 405.3(D) of the Civil
Code of Georgia; the difference between the institutes of damage and harm; the
deliberate and negligent violation of the obligation the criteria of inadmissibility to
the withdrawal from the contract. The Civil Code of Georgia shall define the content

of the notice, the form of sending it, the purpose and importance that it only has the
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meaning of warning and the court must only confirm the withdrawal from the
contract. Because, the harm is inflicted and the damage is claimed. We think that
when the Civil Code of Georgia applies to the outcome, we shall use the term
»damage”, and when the mentioned Code applies to action, we shall use the term
“harm”.

The Civil Code of Georgia shall define the term of the implementation of right to
assert defence of when it has the possibility for exercising the right before or after
receiving the notice about the withdrawal from the contract. We see it expedient to
determine the timeframe for asserting the defence only after the party receives the
notice about the withdrawal from the contract.

Chapter 111 _ “Legal consequences of withdrawal from the contract". From
the scope of our research, this chapter studies: the principle of bilateral restitution in
civil law; the obligation of restitution in kind; the obligation of monetary
compensation; the obligation to pay damages.

According to the English Common Law, on the basis of theory of Markesinis, we
discuss the requirement for the release of the principle of restitution and at the same
time we discuss the burden of the proof; the preconditions for the implementation of
the principle of restitution; the unreasonable enrichment on the principle of
restitution; the non-imperative use and non-absolute perpetuity of the principle of
restitution based on the Articles 448 of The Civil Code of Georgia, Articles 397 of
The German Civil Code and Articles 415 of The Civil Code of Russian Federation;
the means and terms of returning the property; the partial restitution and the necessity
of the existence of partial/incomplete restitution on the example of the legislation of
United States of America and England (Uniform Commercial Code of USA, Articles
2.106.3,4 and 2a-505. 1,2); the impossibility of the execution of intentional and
negligent culpability; the separation and significance of the terms “damage” and
“harm”.

Chapter IV _“Termination of the contract”. This chapter studies and analyzes:

preconditions of the termination of the contract; Timeframes of the termination of the
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contract; the principle of restitution upon the termination of the contract; the right to
claim damage upon the termination of the contract; the termination of the conditions
of the Labor Agreement.

We define the shortcoming of Article 398.3 of the Civil Code of Georgia on the
example of Article 313.3 of the analogue German Civil Code in relation to the institute
of adapting a contract to the changed circumstances; we discuss the structural
shortcoming of the Civil Code of Georgia in relation to the institute of the termination
of the contract; we provide important insight into additional regulation and we offer the
recommendation to the legislators to partially (improperly) execute and add one extra
chapter for the institutes incapable of implementation as one of the types of the non-
performance of the obligation in the Civil Code of Georgia. We recommend the
lawmakers to conform the legislation of Georgia to International treaties in relation to
the Labor Code of Georgia.

Chapter V _ “The peculiarities of the termination of the contact in the
Bankruptcy Law”. This chapter deals with the problem, whether the Bankruptcy
Law is in compliance with the Civil Code of Georgia and the Labor Code of Georgia.
We set out legislative shortcomings and recommend the lawmakers to their
amendment.

Thus, the paper demonstrates the discussion of legislative instruments withdrawal
from the contract and termination of the contact on the example of the Georgian and
European legislation; it also demonstrates the analysis of the shortcomings in the
Georgian legislation and provides the ways to correct them. The definition is
established and determined for the articles according to which the law shall be clear

for the addressee.
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